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IN THE SUPREME COURT OF THE STATE OF UTAI{

-  - -  -oo0  00- -  -  -

Cas t le  Va l ley  Spec ia l  Serv  j - ce  No  .  9504  87
Dis t r i c t ,  Nor th  Emery  Wate r
Users  Assoc ia t ion r  and
Hunt ington-Cleveland I r r igat ion
Company,

Pe t i t i oners  ,

V .

Utah Board.  of  Oi I ,  Gas and
Mining,

ResPondent .

C .W.  M in ing  Co .  dba  Co-Op
Minins t'*lllXh,*r,or,

@ ooz

F I L E D

December  31  '  L996

original  Proceeding in this Court

Attorneys: ,James L. Warlaumont,  i l€f  f rey W. Appel,  Benjamin T '
Wi lson,  SaI t  Lake Ci ty ,  fo r  Cast le  Va l ley
,J.  Craig smith,  David B .  Hartv igsenr sal t  Lake
City, for North Emery and Huntington-Cleveland
Jan Graham,  At t t  y  Gen. ,  Thomas A.  Mi tche l l ,
Pat r ick  ,J .  O 'Hara,  Asst .  At t t  ys  Gen.  7  Sa l t  L rake
Ci ty ,  fo r  Board o f  Oi l ,  Gas E Min ing
F. Mark Hansen, CarI  E .  Kingston, Sal t  Lalce City,
for Co-Op Mining

STEWART Assoc ia te  Chie f  , fus t ice :

pet i t ioners  Cast le  Va l ley  Spec ia l  Serv ice Dis t r ic t ,
North Emery Water Users Associat ion, and Hunt ington-Cleveland
f r r igat ion Company (cot lec t ive ly ,  Water  Users)  seek rev iew of  an
ord.er of  the Utah Board of  Oi l ,  Gas and Mining (Board) denying
litrater Users' petit ion to amend a previous order and its
accompanying f inaings of  fact  andconclusions of  law. The Board
enterLd the f i rst  oider fol lowing a hearing in which water Users
sought reversal  of  the grant of  a revis ion of  intervenor Co-Op
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Mining Company's (Co-Op) coal  mining permit  by the Divis ion of
Oi l ,  Gas and Min ing (Div is ion)  ,  Water  Users  ob jec t  to
(1) certain f indings of  fact  and. conclusions of  law made by the

Board in support  of  i ts order af f i rming the permit  revis ion
grant,  and (2) the Board's refusal  to order Co-Op to ident i fy and
provide water resources to amel iorate al leged past and future
harm to  Water  Users '  spr ings caused by Co-Op's  min ing.

The events leading to our review of Water Users'
pet i t ion began when Co-Op appl ied to the Divis ion for a
signi f icant revis ion of  i ts underground coal  mining perrni t .
Under this permitr  Co-Op was mining a tayer or seam of coal  known
as the Bl ind Canyon seam that is Jocated in Emery County.  The
requested revis ion would permit  Co-Op to mine another layer of
coal ,  the Tank seam, located within the exist ing permit  area
about two hundred feet above the Blind Canyon seam. The validity
of the exist ing permit  was not at  issue in the hearings held on
the revis ion request.  A renewal appl icat ion for that perrni t  was
later subrni t ted to the DivLsion in separate proceedings. latrater
Users have expressed concern that some of the Boardt s f indings
and conclusions would col lateral ly estop them in the permit
renewal hearing, and this appears to be the primary motivation
for contest ing those f indings and conclusions. However,  whether
the chal lenged f indings would col- lateral ly estop Water Users on
any issues in the perrni t  revis ion proceeding can be decided only
in the proceeding in which the issue is raj-sed. $le therefore do
not  address that  issue here.

I

Water  Users  inc lude a  spec ia l  serv ice d is t r ic t ,  a
nonprof i t  water users associat ion, and a mutual  i r r igat ion
eompany, and they provide water for culinary and irrigation
purposes in northern Emery County.  The bulk of  th is water comes
from two spr ings, Birch Spring and Big Bear Spring'  which are
located near  Co-Op'  s  mine but  jus t  outs ide the permi t  area.
Water Users opposed the Tank seam revis j-on, c lairning that Co-Opt s
rnining has reduced the quant i ty and qual i ty of  water f rom these
spr ings.  The Div is ion approved the rev is ion. .  Water  Users
appealed to the Board, arguing that the revis ion appl icat ion was
defect ive in fai l ing to recognize and address ongoing harm to the
spr ings from Bl ind Canyon mining and that the extension of  mining
operations into the Tank seam would continue and increase that
harm. Water Users asked the Board to deny the perrni t  revis ion
orr aLternat ively,  to condit ion the revis ion on the requi-rements
( 1 ) that Co-Op "provide, at no expense' replacement water to
lWater Usersl  to mit igate the adverse impacts of  i ts mining
act iv i ty"  on the spr ings and (21 that Co-Op " implement adequate

@ oos
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procedures to protect these water sources from contaminat iorL."
Co-Op denied that i ts mining act iv j - t ies had af fected the spr ings.

The Board 's  order  a f f i rmed the Div is ion 's  approva l  o f
the permit revision and declined to irnpose the additional
condit j -ons. In the accompanying f  indings of  f  act  and conclusions
of law, t .he Board stated that the Bl ind Canyon seam was
hydrological ly separate from the spr ings and that Co-Op's pr ior
min ing operat ions had not  a f fec ted the spr ings.  Water  Users
pet i t ioned the Board to str ike these f indings and conclusions and
to reguire Co-op to ident i fy replacenent water sources. l  The
Board dec l ined to  do so.  We granted Water  Users '  pet i t ion  for
rev iew.

t I

lrtre turn f irst to the replacement water issue; whether
the  Board  e r red  i n  re fus ing  to  o rde r ,  under  30  U .S .C ,A .  S  L309a
(Wes t  Supp .  19961  ,  Co -Op  to  e i t he r  (1 )  i den t i f y  o r  (2 )  ac tua l l y
provide water resources to replace spr ing water that had been or
might be diverted or contaminated as a resul t  of  Co-Op's mining.
The regulation of surface and underground coal mining is governed
general ly by the federal  Surface Mining Control  and Recl-amation
Act (Surface Mining Act or Act)  ,  Pub, L.  No. 95-8- l  |  9 l -  Stat  .  445
(L977)  ( cod i f i ed  as  amended  a t  30  U .S .C .  SS  L20L- f328 )  .  The
Surface Mining Act establ ishes procedures for the issuance of
mining permits and detailed standards for the conduct of mlning
operat ions, including standards designed to l imit  the impact of
rnining on water resources .  However,  the Act permits a state to
undertake pr imary responsibi l i ty for regulat lng mining, wi th
subject to oversight by the federal  of f ice of  Surface Mining'  by
enact ing a state regulatory program at least as str ingent as the
requ i remen ts  se t  f o r t h  i n  t he  Ac t ,  30  U .S .C ,  S  L253  (1988 ) .
State statutes and regulat ions thus become the direct  author i ty
for regulat ing coal  mining. Utah has qual i f ied for pr imary
enforcernent  author i ty .  See 30 C,  F .R.  S 944 .  10 (1996)  (approv ing
Utah' s coal rnining program-ef f ective ,January 1981- ) .

g i later Users asked the Board to order replacement water
on  t he  au tho r i t y  o f  30  U .S .C .A .  S  1309a (a )  ( 2 )  '  a  r e l a t i ve l y

l  Wa te r  Use rs 'pe t i t i on  fo r  rnod i f i ca t i on  desc r ibed  the  i ssue
presented to the Board at  the hearing as whether to direct  water
replacement remedj-es ( ident.if ication or provision of replacement
sources) for impacts which rnight result from Tank seam
operat ions.  In  the i r  or ig ina l  pet i t ion  to  the Board,  Water  Users
asserted that they needed these remedies in part  because of harm
frorn exist ing operat ions.

@  o o n
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recent addit ion t,o the Surf ace Mining Act .2
s e c t i o n  1 3 , 0 9 a  ( a )  p r o v l d e s :

@ oor

In relevant partr

S  1 3 0 9 a .  S u b s i d e n c e

(a) Requirements

Underground coal  mining operat ions
conducted after October 24, L992'  shal l
comply with each of the fol lowing
requi rement s :

(2J Promptly repLace any
drinking, domest ic,  or resident ial
water supply f rom a wel l  or spr ing
in  ex is tence pr ior  to  the
appl icat ion for a surface coal
mining and recLamation permit '
which has been affected by
contamination, diminution, or
interrupt ion resul t ing from
underground coal rniningr operations .

\
Nothing in this sect ion shal l  be

construed to prohibi t  or interrupt
underground coal  mining operat ions.

30  U .  S .C .A .  S  i . 309a  (Wes t  Supp .  1995)  .  Fo l l ow ing  enac tmen t  o f  30
U.S .C .A .  S  1309a ,  t he  U tah  r ,eg i s la tu re  adop ted  a  p rov i s ion
c lose ly  t rack ing the language of  another  por t ion o f  30 U.S.C '4 .
1309a, but i t  d id not include a provis ion corresponding to
subsec t i on  (a )  ( 2 )  .  Compare  30  U ,S .C .A .  S  1309a (a )  ( 1 )  w i t h  U tah
Code Ann. S 40- i .0- lBGJ:TSEpp. L996) .  Despite this diE;erence,
the Of f ice  o f  Sur face Min ing approved sect ion 40-10-18 (4)  as  an
amendment  to  Utah 's  coaL rn in ing program.  30 C.F,R.
s  944 .  L5  ( f  f  )  ( 1996)  (app rova l  e f fec t i ve  , Ju Iy  l - 995 )  .  Wa te r  Use rs '
argument that they are ent i t led to replacement water therefore
res ts  on  30  U .  S .  C .A .  S  L309a  ra the r  t han  on  U tah  l aw .

The Board. rejected Water Users'  request for
ident i f icat ion and/or provis ion of  replacement water,  The Board
ruled that sect ion 1309a was inappl icable to Water Users because
they had fai led to prove that their  spr ings had been affected by

2 This  sect ion was
P u b .  L .  N o ,  L 0 2 - 4 8 6 ,  S

No.  950487
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2504 (A )  ( 1 ) ,  106  S ta t .  2776 ,

Act of  t992 |
310  4  ( tee? \  .
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Co-Op' s mining. We review this quest ion of  statutory
construct ion for correctness ,  Bennion v.  Graham Resources r  In_9. r
849  P .2d  569 ,  5?0  (U tah  1993 )  .
whether" i t  had jur isdict ion to enforce the federal  statute in
any event.  Because we conclude that sect ion 1"309a did not aPPIY,
we need not address the quest ion of  the Board's author i ty to
en fo rce  i t .  See  Wi l l i ams  v .  Pub l i c  Se rv .  Comm'n ,  754  P .2d  4 t ,  50
n.9  (Utah 19881-{  issue and reach
the meri ts i f  the resuJt is the same as a f inding of  no
j  ur isd ic t ion)  .

In applying sect ion 1309a, the Board was faced with two
quest ions3 (1)  whether  the sect ion author izes the Board to
require water resource ident i f icat ion as. a prevent ive measure
before any water suppl ies have been adversely af fected and
(21 whether Co-Op's exist ing mining operat ions have harmed the
springs so that post-damage water replacement is required under
the  sec t i on .

As to the f i rst  issue, the plain language of sect ion
1309a(a)  (2)  c lear ly  suppor ts  the Board 's  conc lus ion that  th is
port ion of  the statute does not author ize water resource
ident i f icat ion as a prevent ive measure. That provis ion deals
only with water replacement,  not wi th water source
ident i f icat ion. In addi t ion, the language in that sect ion
referr ing to Ehe impact of  mining on water suppl ies is cast in
the past tense, I t  appl ies only to any water supply "which has
been affected."  The common dict ionary def in i t ion of  "replace" is
Nto place againt '  or  "put back in placer "  The American Heri tage
Dic t ionary  o{ '  the Engl ish  Langruage (L98 1)  .  Thus,  by  us ing the
word "replace-r "  the sect ion reguj,res restorat ion rather than
prevent ion. In short ,  there must be a showing that a water
supply has been affected by underground coal  rnining operat ions
for the statute to impose a requirement of  replacement.  Al though
Water  Users  advocate  read ing sect ion 1309a to  auLhor ize
prevent ive neasures to protect water resources, the plain
language of the statute does not lend i tsel f  to that
cons truct ion, nor have Inlater Users ident i  f  ied any author i ty which
persuasively supports that reading,3

3 Water Users suggest in their  reply br ief  that the ,
Iegis lat ive history of  the Surface Mining Act supports this
propos l t ion ,  but  the case they c i te  mere ly  s ta tes  that  the Act  is
general ]y aimed at the curnulat ive and long-term effects of
min ing,  (C i t ing  Nat iona l  $ t r i ld l i f  e  Fed 'n  v .  Lu j  an ,  2L Envt l  .  L ,
Rep .  (Env t1 .  L .  I ns t . )  2OL25 t  20128  (D .D .C .  1990 ) . )  The  on l y
other  author i ty  o f fered on th is  po in t  is  a  s ta te  case issued

(Footnote  cont inued on the next  page. )

@ ooe
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With regard to the second issue, the evj-dence al-so
jus t i f ies  the Board 's  re fusa l  to  requ i re  water  rep lacement  as  a
remedy f or past damage . During the proceedings, $trater Users
asserted that Co-Op's mining has contaminated and reduced the
flow of water from the springs, which they claimed are
hydrological ly connected to the mine. At the hearing the Board
received evidence from Water Users supporting their theory of an
interconnected water system j  oining the perrni t  area and the
spr j-ngs ' and f rom Co-Op and the Division supporting the contrary
theory that the springs and the permit area are 1n separate water
systems. The Board found that there was no connect ion, and that
V{ater Users had fai led to prove that Co-Op has in fact  damaged
the spr ings. on this appeal,  Water Users do not argue that the
Board's factual  f lnding is not supported by suff ic ient evidence,
Given Water Userst  fa i lure to establ ish that water sources "have
been affected" by "underground coal  mining operat ionsr "  the Board
correct ly concluded that sect ion 1309a does not apply.

I I I

The second j-ssue we revj.ew concerns the propriety of
the Board's rnaking f indings of  fact  and conclusions of  law
related to the Bl ind Canyon sean when the issue before the Board
was whether to permit mining in the Tank seam. At the beginning
of the hearing on Water Users'  pet i t ion, the Board considered
what evidence it would allow. The Board ruLed that any evidence
presented must be relevant to the proposed Tank seam operat ion,
al though evidence with regard to co-op's exist ing mining
act iv i t ies- -e ,g .1  those in  the BI ind Canyon seam--cou ld  be
offered as background or foundation. During the hearing Water
Users introduced a broad range of evidence about the geology and
hydrology of the permit and spring area, including evidence
relat ing to the BLind Canyon seam. f i t rater Users argued that th is
evidence was relevant to the ef fect  of  mining the Tank seam for
several  reasons, a1l  of  which in some way rel ied on the theory
that the Bl ind Canyon seam and the spr ings were part  of  a s ingle
connected water system. Despite mult ip le object ions by Co-Op and
the Divis i ,on, none of Water Users'  of  f  ered evidence was excluded
as i rrelevant.  After Water Users concluded their  evident iary

3  (Foo tno te  con t inued .  )
before the enactrnent  of  sect ion 1"309a which was decided under  a
state scheme that  express ly  gave mine operators the opt ion to
provide replacement water rather than preventing harrn to water
sources '  a l l -  in  the context  of  a  speci f ic  min ing operat ion which
was expected to damage at  }east  some water  resources,  See
C i t i z e n s  O
-...r--

Rec lamat ion ,  535  N .E .2d  687 ,  695 -g6 t  699  (oh io  c t .  App .  l - 997 )  .

-.
v
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case' Co-Op and the Division responded with evidence showing that
the spr ings and the coal  seams were in fact  in separate water
systems and that as a resul t  nei ther the past nor the proposed
future mj.ning act iv i t ies could af  fect  the spr ings.

Against th is background, Water Users chal lenge the
Bl ind Canyon f indings on the ground that they exceed the Board's
jur isd ic t ion,  v io la ted the i r  r igh t  to  due process/  and are
arbi t rary and capr ic j -ous. [ ' i le f i rst  d iscuss the jur isdict ional  ;
argument ;  .  l i later Users assert  that the Board exceeded i  ts
jurisdiction when it made the Blind. canyon findings and
conclusions'  reasoning that because administrat ive agencies have
only the jur isdict ion conferred by statute,  and because the
statutes indicate that the scope of a Board hearing is set by the
hearing not icer dfry lssue not included in the not ice is beyond
the Board 's  ju r isd ic t ion.  They urge that  because the hear ing
not ice referred only to the Tank seam and because the Board ruled
that the scope of the hearing would be l imited to the Tank seam,
the Board lacked power to make the contested Bl ind Canyon
f indings and conclusions

The jur isdict ional  argument is wi thout meri t .  The
requirement of notice under the argument Water Users as sert groes
to  ju r isd ic t ion over  the par t ies ,  not  over  the sub jec t  mat ter .  2
Am.  ,Jur .  2d Admiq is t ra t ive 'Law S 288 (1994)  (because not ice  goes
to personal t  matter jur isdict ion, i t  may ne
waived) .  Sub jec t  mat ter  ju r isd ic t ion,  on the o ther  hand,  goes to
the competence of a body to resolve a certain dispute. See Sa1!
Lake c i ty  v .  ohms,  I81 p  .2d,  844,  852 (Utah 1gg4 )  l *Subj  eFmf f i r
ju r isd ic t ion is  the author i ty  and competency o f .Fhe cour t  to
decide the case. " ( internal quotation marks omitt-edl] l It is
clear that in rul ing on the ul t imate issue of the permit  revis j-on
for the Tank seam' the Board had subject matter jur isdict ion.
Se--e Utah Code Ann . S 40-L0-2 ( 1993 replacement ) (Board intended
E-have j  ur isdict ion over coal  mining regulat ion under Surface
Min ing  Ac t ) ;  i d .  S  40 -10 -6 (4 )  (g ran t i ng  Board  au tho r i t y  ove r  coa l
mining permitEproval)  .  I f  th;  contested f  indings weie in any
way relevant to the issues before the Board, they were within the
Board 's  author i ty  to  make.  As the d iscuss ion be low i l lus t ra tes ,
the findings and conclusions were relevant to the Boardt s rulings
on the u l t imate issues.

Water Users'  c laim that the chal lenged f indings harm
them is more aceurately expressed by their  due process chal lenge.
At rootr this complaint is that because they did not expect the
Board to make findings and conclusions about the Bl-ind Canyon
seam (the scope of the hearing having been ] iur i ted to the Tank
seam by not ice  and ru l ing) ,  they e f fec t ive ly  w i l l  be  forec losed
from opposing the renewal of the Blind Canyon permit wlthout ever

@ ooa
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having an adequate opportuni ty to l i t igate those issues. In
other words, they were not given adeguate not ice of  or an
adequate hearing on Bl ind Cinyon seam issues and therefore were
deprived of due process by the issuance of f indings on those
i ssues .

The record. does not support this c1aim. The arguments
presented by Water Users at  the hearing demonstrate that Water
Users considered evidence relat ing to the Bl ind Canyon seam to be
relevant to the ul t imate issue of mining in the Tank seam. For
example, water users urged the Board not to r imit  i ts
considerat ion to " those aspects of  the revis ion that are new."
Although Water Users later argued to the Board that the Bl ind
Canyon evidence was presented only to provide context and
background for the Tank seam evj.dence, a review of some of the
arguments they presented at the or iginal  hear ing shows otherwise,
fn the course of the hearing, Water Users adduced evidence in
support  of  the arguments that (1) water t ravel ing through faul ts
and cracks would come from above the Tank sean, pick up
contaminants in the Tank sean, and proceed down through the Blind
Canyon seam and into the springs; (21 water pumped up from the
el ind Canyon seam for use in Tank seam mining would ei ther be
taken out of the mine with coal or carry contaminants with it
back down to the Blind Canyon seami (3 ) the permit revis j-on
appl icat ion and the Divis ion's evaluat ion of  the appl icat ion
fai led to 

'sat isfy 
statutory and regulatory requirements because

they did not recognize and address damage already caused to the
spr ings by mining; and (4) appl lcable federal  law requires the
provis ion of  replacement water to ame]iorate the darnage done to
the spr ings.  a

a Water Users also raised two other major arguments:
(1) that grant ing the permit  would extend the l i fe of  the overal l

mini ,ng operat ion and therefore extend the durat ion of  the harm
caused by the exist ing m5-ning operat ions, and (2) that the
construction of a vehicle raInp from the Blind Canyon seerm up to
the Tank seam would resul t  in the transfer of  contarninants f rom
the upper to the lower seam (and from the lower seam to the
spr ings) .  The f i rs t  argument  u l t imate ly  lacks substant ia l -
relevance because, as the Board observed in i ts f indings, denial
of  the permit  revis ion would not end exist ing mining operat ions.
The second argurnent Was largely disposed of dur ing the hearing,
when i t  was establ ished that no vehicle access between the levels
was in fact  planned. We note that even though the Board,disposed
of these arguments on other grounds, the Blind Canyon findings
st i l l  serve to  but t ress the Board 's  re j  ec t i -on o f  them.

5 3 8

o
@ oos

N o .  9 5 0 4 8 7



I 2 /3L /96  TUE 10 :25  FAX 801 1 0 2 0 UTAH SUPRENE COIIRT

These arguments are direct ly relevant to the ul t imate
issue: The f i rst  two arguments claim that mining operat ions in
the Tank seam wi l l  cause d. i rect  harm to the spr ings, whi le the
second two offer j -ndirect reasons why the Tank seam permit
revis ion should not be approved. or should be modif ied before
approval .  In turn,  the vl f id i ty of  these object ions to the
plrmit revis ion d,epends on conclusions about the nature of the
bf inO Canyon seam-lwhat relat ionship there is between the Tank
and the gl inO Canyon seams and whether a hydrologic l ink exists
between the BLind Canyon seam and the spr ings. Far f rom being
caught by surpr ise by the Board, 's consiberai ion of  Bl ind Canyon
seam issues anA evid.ince in declding whether to approve Tank seam
operat ions, Water Users act ively supported the use of such
etridence durlng the hearing and, in ttreir post-hearing memoranda '
Furthermore, Witer Users hive adopted an argurnent before this
Court  which makes Bl ind Canyon seam condit j -ons relevant:  In
support  of  their  request for replacement water,  Water Users renew
to this Court the claim that pumping water from the Blind Canyon
seam to the Tank seam for mining purposes wi l l  adversely af fect
the spr ings.  S ince that  resu l t  fo l lows on ly  i f  water  in  the
el ind Canlon seam eventual fy makes i ts way to the spr ings'  that
assert j.on- alone would. make the hyd.rology of the Bf ind Canyon seam
and i ts relat ionship to the spr ingrs relevant,

In sum, Water Users presented arguments and evidence in

the Tank permit  revis ion proceLdings that related to Bl ind Canyon
seam condit ions, The goard considered al l  the evidence presented

and ruled on two ul t imate issues: whether to al low Tank seam
mining at all and whether to require Co-Op either to provide
replaiement water to remedy the claimed harrn to the springs or to
ident i fy replacement water sources.5 That the Board might have
disposed o f  these u l t ina te  issues on a  nar rower  set  o f  fac ts  does
not make i t  improper or unfair  to include addit ional  or
al ternat ive f inaings that respond to the bulk of  the part ies '
argument and evidence and that give additional support for its
Oei is ion,  Water  Users '  r igh t  to  not ice  and a  fa i r  hear ing was
not  v io la ted.

Water Users'  c laim that the Board acted arbl t rar i ly and
capric iously in using evidence relat ing to the Bl ind Canyon seam
in making its f indings and conclusions depends upon the
irrelevance of the evidence to the issue to be decided. Because
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s whatever the ef fect  of
conclusions may be on Co-Opr s
the Board did not purport to
o rde r .

the contested findings and
pending permit renewal applicatj-on'

resolve the renewal issue in i ts
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we have concluded that the evidence was relevant, that claim also
fa i l - s .

Aff i rmed.

Chief ,Justice Zinrmerman, ,Justice Howe, Justice Durham,
and Just ice Russon concur in Associate Chief  Just, ice Stewart '  s
op in ion.
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